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Introduction
To avoid or minimise the loss caused by an insured peril, an insured
may take preventative measures before the happening of the
peril, or, take steps to mitigate the impact of the peril once it has
occurred. What is the extent of any such obligations, and what
if the insured incurs expenses in taking preventative measures or
mitigatory steps – can the expenses be recovered from the insurer
of the insured peril?
To recover the expenses incurred by an insured in taking
preventative measures or mitigatory steps, the insured must show
that the expenses were proximately caused by the insured peril and
are payable by the insurer under the relevant liability policy.
Duty to avoid insured risk?
There is no common law duty to avoid an insured risk, although a
policy may require policyholders to take specific steps to prevent
loss, such as fitting locks on windows. There is a strong presumption
that a policy will insure against the negligence of an insured: see,
for example, Sofi v Prudential Assurance Co Ltd [1993] 2 Lloyd’s
Rep 559. That said, a policy will not insure against an act intended
to bring about the occurrence of the insured risk; and nor will a
policy extend to an act so reckless as to be regarded as a courting
of the risk: see, for example, Matton Developments Pty Ltd v CGU
Insurance Ltd [2017] 1 Qd R 467 (conduct held not to be “courting
the risk”).
Duty to mitigate?
An insured does not have a duty to mitigate loss, but at the same
time, an insured may be declined indemnity where inaction is itself
the proximate cause of the loss because the chain of causation
from the insured peril is broken: City Tailors Limited v Evans (1921)
126 LT 439; Camellia Properties Pty Ltd v Wesfarmers General
Insurance Ltd (2013) 18 ANZ Insurance Cases 62-000. At common
law, in our view, it is preferable to approach the issue of a ‘duty
to mitigate’ by reference to the issue of causation, that is, were
the actions of the insured such as to break the chain of causation
between the insured peril and the loss? The observations of Mason
J in AFG Insurances Ltd v Mayor, Councillors and Citizens of the City
of Brighton [1971-1972] 126 CLR 655 at 661-662 do not, in our view,
go so far as to say that an insured is under a general duty to avert
or minimise loss (see the observations of McPherson J in Re Mining
Technologies Australia Pty Ltd [1999] 1 Qd R 60 at 86).
Entitlement to recover mitigation expenses
An insured has no general law entitlement to recover from its insurer
the expenses incurred in avoiding the happening of an insured
peril or to mitigate its effects once it occurs. Rather, for an insured
to recover, it is generally necessary for an insured to show that the
expenses fall within the cover provided by the policy: Guardian
Assurance Co Ltd v Underwood Constructions Pty Ltd (1974) 48 ALJR
307; Re Mining Technologies Australia Pty Ltd [1999] 1 Qd R 60; Vero
Insurance Ltd v Australian Prestressing Services Pty Ltd [2013] NSWCA
181. As a matter of practicality, the more imminent the occurrence
of the risk or the furtherance of the loss, the more likely the expenses
will fall within the scope of cover. Thus, recovery of mitigation
expenses may arise under an express term (i.e. an insuring clause,

express mitigation clause or exclusion) or perhaps, arguably,
an implied term. The authorities generally do not support
the implication of a term that mitigation expenses will be
covered.
It should be noted that there has been some judicial
support for the implication of an implied term in the policy,
to the effect (adopting the formulation of the term by
Davies JA in Re Mining Technologies Australia Pty Ltd [1999]
1 Qd R 60 at 72) that where damage would otherwise have
occurred is avoided by the exercise of reasonable care, the
expense is recoverable under the policy (see also White J
at first instance). This was not the majority view on appeal,
and in our view an approach which rests upon the proper
construction of the policy, rather than an implied term, is
preferable.
Causation
Assuming that mitigation expenses are capable of falling
within the cover provided by the policy, the remaining
touchstone for recovery of mitigation expenses is causation
– the expenses must have been proximately caused by the
insured peril as opposed to being too remote: PMB Australia
Ltd v MMI General Insurance Ltd (2002) 12 ANZ Insurance
Cases 61-537; Re Mining Technologies Australia Pty Ltd
(supra). So long as the mitigation expenses are recoverable
under the policy, it does not matter if the expenses partly
avert or minimise loss and partly serve some other purpose:
ACE European Group v Standard Life Assurance Ltd [2012]
EWCA Civ 1713; Guardian Assurance Co Ltd v Underwood
Constructions Pty Ltd (supra). What must be shown is that
the insured expected or intended that the action would
avoid or reduce loss arising because of an insured peril:
ACE European Group v Standard Life Assurance Ltd (supra).
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