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>> The Majority’s Approach
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>> Nettle, Gordon and Edelman JJ, [199]

through which general principle is denived from judicial decisions®. TUnjust
enrichment may be conceived of as a "unifving legal concept"™ which serves a
"taxonomical function"® that assists in understanding why the law recognises an
obligation to make restifution in particular circumstances. But it is in no sense an
all-embracing theory of restitutionary rights and remedies pursuant to which
existing decisions are to be accepted or rejected by reference to the extent of their
compliance with its proportions™. Consequently, where a doctrine of the
common law has grown up over several centuries — as has the availability of
restitutionary relief for work and labour done under a partially completed entire
obligation following termunation of a confract for breach — and the doctrine
remains principled and coherent, widely accepted and applied in kindred
jurisdictions, it can hardly be regarded as a sufficient basis to discard it that some
of the conceptions which historically informed its gestation have since changed
or developed over time3®  Whatever doubts might remain about the theoretical

underpinnings of the doctrine by reason of the problematic nature of its origins or
subsequent developments in the law of contract, it 1s too late now for this Court
unilaterallv to abrogate the coherent mile simply in order to bring about what is
said to be a greater sense of theoretical order fo the range of common law
remedies.
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>> (Gageler, [80]

LEVEL

TWENTY

SEVEN

CHAMEBETRS

Bearing constantly in mind the adage that the life of the common law has
been not logic but experiencel’® there is a need to resist the temptation to

intellectual gratification that accompanies any quest to portray cases in which the
common law recognises an obligation of restitution as the conscious or
unconscious application of one Very Big Idea. The need is to avoid the patfalls
of overgeneralisation'’, just as it iz to ensure that considerations that are
practically important but theoretically mconvenient are not overlocked or

underappreciated.




