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>> Slightly different approaches

Price Is
prima
facie limit

The
Contract
price IS
relevant

Cannot
exceed
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>> Nettle, Gordon and Edelman at [215]-
[216]

adopt a sumular approach. It 1s consistent with the Avstralian understanding of
restitutionary remedies that a confract, although discharged, should inform the
content of the defendant's obligation in conscience to make restitution where the
failed basis upon which the work and labour was performed was the contractor's
right to complete the performance and earn the price according to the terms of the
contract. It 1s, therefore, appropriate to recognise that, where an entire obligation
(or entire drvisible stage of a contract) for work and labour (such as, for example,
an entire obligation under or an obligation under a divisible stage of a domestic
building contract) 1s terminated by the plamntiff upon the plaintiff's acceptance of
the defendant’s repudiation of the contract. the amount of restitution recoverable
as upon a guantum meruit by the plamtiff for work performed as part of the entire
obligation (or as part of the enfire divisible stage of the confract) should prima
facie not exceed a fair value calculated in accordance with the contract price or

appropriate part of the contract price.
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>> Nettle, Gordon and Edelman at [215]-
[216]

ccordance with principle. the circumstances will dictate that it would be
mconscionable to confine the plamntiff to the contractual measure. One such
ossibility is arguably afforded by the infamous case of Boomer v Muir*¥, which

t S0 to recogmse does not exclude the possibility of cases where, in
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>> Gageler at [101]-[102]
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Whatever the position in relation to an unenforceable contract, my view is
that the contract price should limit a non-contractual guantum meruit to recover
remuneration for services rendered in part performance of an enforceable
contract that is later terminated so as to preclude future recovery of the
contractual amount by an action to enforce the contract. To impose that limit on
recovery is consistent with the general approach articulated by Cardozo CJ in
Buccini and with the specific approach accepted in principle by Conolly J in
Slowey v Lodder.

The common law mle should accordingly be that the amount recoverable
on a non-contractual guanfum meruit as remuneration for services rendered in
performance of a contract prior to ifs termination by acceptance of a repudiation
cannot exceed that portion of the confract price as is attnbutable to those
services. Issues concerning the identification and appropriate method of
apportionment of the contract price are best left to be addressed on a case by case
basis if and when they arise.




